EUROPEAN ASSOCIATION OF LABOUR COURT JUDGES
THE CHANGING WORKPLACE, NEW FORMS OF EMPLOYMENT AND ORGANISING WORK
Information in response to the questionnaire

A.
SUB-CONTRACTING AND OUT-SOURCING
1.
The general principle of United Kingdom law is that business is free to enter into such contracts as it sees fits.  There is no overriding legislation controlling entering into contracts, sub-contracts or out-sourcing contracts.  That said, there are Acts and Regulations which affect such matters.

(a)
Out-sourcing is potentially subject to the Transfer of Undertakings Regulations 1981.  If an activity, which is an identifiable part of a business, is out-sourced, that would attract the employment protection provisions of the Regulations, which are interpreted in accordance with the purpose of the Acquired Rights Directive 1977.  

(b)
Contracts, for example, between contractor and sub-contractor, cannot exclude liability for negligence because of Section 2 of the Unfair Contract Terms Act 1977.  This prevents the exclusion or restriction of liability for negligence.  However, parties may regulate liability for negligence inter se, since that is not excluding liability, only arranging apportionment of the burden of compensating the victim between them.  

(c)
Contracts cannot exclude liability for acts of discrimination.  The Sex Discrimination Act 1975, the Race Relations Act 1976 and the Disability Discrimination Act 1995 provide for the protection of workers even though they may not be employees of the main contractor.  

(d)
Duties are imposed upon contractors and sub-contractors in respect of health and safety matters which, again, may not be excluded. 

2.
Where business A contracts to undertake work on behalf of business B, whether directly or as a sub-contractor, business A has the principal liability to all who work for him.  Business A is therefore liable for wages and termination of the worker’s contract.  Liability for health and safety is more complex.  

At common law, the employer is obliged to take all such steps as are reasonably necessary to ensure the safety of his employees - the provision of a competent staff, adequate materials, and a proper system of work with effective supervision. The employer cannot always discharge this duty by employing an independent contractor. 

(a)
If an employee of A is placed under the control of an independent contractor, who fails to operate a safe system of work so that the employee is injured, A is liable to the employee at common law because the employer’s duty is non-delegable. 

(b)
The employer is also obliged to provide a safe place of work – as is reasonable in all the circumstances.  An employer may not always be liable for injury caused to an employee who is  working on a site owned by a third party.  If the third party is competent and reliable, other matters are considered:  the nature of the site, and of the work to be carried out, the level of the experience of the employee, the degree of control which can be exercised by the employer, the employer’s state of knowledge of the state of the premises in question.  

(c)
An employer is also vicariously liable for the tortious acts of his employees committed during the course of their employment.  The duty of care is owed by the employee, for which the employer is vicariously liable.  If the wrongdoer is not an employee but an independent contractor, or an employee of that contractor, the employer is only liable for acts which come within his own non-delegable duty.  

Statute specifically provides for vicarious liability in cases of sex and race discrimination.  Anything done by a person in the course of his employment is treated for the purposes of those acts as done by his employer.  The employer has a defence if he can show that he took such steps as were reasonably practicable to prevent the employee from doing the act complained of.  

Employees using a workplace are owed a duty of care - to be reasonably safe in using the premises - by the occupier, usually their employer - see the Occupiers Liability Act 1957.  An independent contractor is not a person employed.  (The Office, Shops and Railway Premises Act 1993, on the contrary, provides protection for persons working in the premises, whether employed by the occupier or an independent contractor). A contractor and his employees, working on the premises of the occupier, are protected as visitors. The obligation distinguishes between risks which are an inherent part of the job which the visitor holds himself as being able to do, and those which are not connected with that job, but are caused by the negligence of an occupier.  If a person is injured, for example, by reason of defective stairs, the occupier would be liable.  Not so if the contractor were a carpenter, employed to mend the stairs.  If the contractor causes the accident, the occupier is not liable if he can show it was reasonable of him to have entrusted the work to the contractor - that he had taken reasonable steps to ensure that the contractor was competent and that the work had been properly done.  

It should be noted that since 1969, every employer carrying on business in Great Britain has been required to maintain insurance with an authorised insurer against liability for bodily injury or disease sustained by his employees arising out of and in the course of their employment in Great Britain.  

The Health & Safety at Work Act 1974 obliges employers to conduct undertakings so as to ensure that persons employed by others are not exposed to risks to their health or safety.  The Act aims to create safe systems of work where two or more organisations are each conducting part of a joint operation.  The Act has been interpreted to mean that if an independent contractor is engaged to do work, which forms part of the conduct of the employer’s undertaking, the employer must stipulate whatever conditions are needed to avoid risks to health and safety and are reasonably practicable.  He cannot leave the independent contractor to do the work in the way he thinks fit.  However, breaches of the Act create criminal liability.  Prosecutions may be brought, and Improvement and Prohibition Notices may be issued, non-compliance with which is a criminal offence.  Civil liability is based on the tort of negligence, which depends on the existence of a duty of care.  Breach of the Act and any criminal convictions thereunder may, of course, be pleaded in aid of the claim.  

3.
This has been answered in the over-view provided in paragraph 2 ahead. 

4.
There does not have to be any similarity between the activities of the principal business and that of their contractors or sub-contractors for the responsibilities to exist, but in practice it is usually so.  However, if an unusual activity being carried on by the contractor, there may be, as part of the test of reasonableness, a higher duty on the principal business to ensure that the contractor is reliable and  carrying out work in accordance with health and safety principles.

5.
We assume that the developing company does not have a construction or security business as part of its undertaking, and that the activities are undertaken by outside contractors. 

Both the construction company and the security company would be liable to its own employees for their salaries and social security matters.  The developer would be regarded as the occupier of the premises, for the purposes of health and safety matters, and the contractors would be visitors.  The rights mentioned above under Occupiers Liability Act, Health & Safety Act, and consequent Regulations, apply.  The developer and the contractors could agree between themselves to apportion liability for injuries which occurred on site – but no one can exclude liability for negligence.  

It might be interesting to ask delegates to decide liability where a construction worker is attacked by the security company’s dog which has been nadequately chained.  As a result, he sustained a serious bite injury.  In fleeing from the dog he is run over by a dumper truck driven on a track in contravention of a road sign erected by the developer.  On seeing the worker under the dumper truck, the security dog handler dies of shock.  I do not presume to discuss the legal ramifications here.  

B.
SUBSIDIARIES OF COMPANIES
1.
There are no rules concerning the creation of subsidiary companies and businesses, save for general rules that apply to the incorporation of companies.  If a business wishes to create a subsidiary company, it incorporates a new limited liability company under the Companies Act legislation.  A limited company may split itself into separate business units but not incorporate the new undertaking.  No rules apply, but in all cases the Transfer of Undertakings Regulations have effect to the extent that a definable part of the business is transferred to the new entity.  The split into trading divisions does not alter the legal framework of the company, and employees remain employed by the company.  A limited liability company is a legal entity, irrespective of how many trading divisions it has or any names that it adopts with those trading divisions.  However, as is evident, where separate companies are established then the workers in that part of the business which is incorporated are protected by the transfer regulations.  

A business may decide to franchise part of its work.  Once again, subject to the transfer regulations they are free to do that.  Of course, in any subsequent transfer, where a person takes over the franchise from another, the transfer regulations apply.  

The basic rule is that a limited company is a legal entity in its own right even though it may be wholly owned by another company.

2.
The liability for employees is primarily owed by their employer.  Thus, if company A wholly owns company B, by owning the share capital, company A has no responsibility for the payment of salaries, termination of contract, health and safety and social security issues in relation to company B.  These issues remain the legal responsibility of company B alone.  

To highlight this, where company B is insolvent and unable to pay salaries company B may be wound up as insolvent.  Company A has no responsibility, save for any contractual arrangement between the companies, for the liabilities of that business.  In insolvency such as this, some liabilities towards employees become the responsibility of the Government, which is obliged to make payment for up to 8 weeks’ arrears of pay, pay in lieu of notice, redundancy payments, outstanding holiday pay.  The Government looks to recover such sums in the insolvency.  

The position is different where there are separate trading divisions.  The legal entity remains the Company.  Thus if Company A trades in four divisions and decides to close one division, liability for closure of that division to the employees rests with Company A. 

3.
There are no special guarantees of viability or solvency for the workers affected by the above-mentioned phenomena, except in the circumstances I have identified. 

4.
Transfer of Undertakings legislation applies to any transfer.  If there was a transfer between Company A and Company B employees are protected by the transfer regulations.  No transfer takes place where a company is split into separate business units because the legal entity remains the same.  

5.
As outlined above, there is no responsibility in respect of salary and social security obligations where a business is split.  They do arise, however, where a subsidiary is created as a separate legal entity by virtue of the transfer regulations.  Responsibility transfers from Company A to Company B.  

C.
TEMPORARY EMPLOYMENT AGENCIES

1.
An enterprise of temporary work is not a term known to United Kingdom law.  Companies may enter into contractual arrangements with each other for a joint venture to undertake specific work which may be limited in time - the employment issues are no different to those that apply generally.  Employees themselves may enter into fixed term contracts with employers, but such contracts may not exclude provisions of the Employment Protection legislation.  Recent legislative changes mean that such contracts are little different from ordinary contracts of employment. 

Successive governments have organised work for young people who require training and placements are made on behalf of government with businesses.  Such persons do not become employees of the business, but remain under the auspices of the training body.  If they are taken on by the business, they then become entitled to employment protection rights.  

Employment Agencies, private bodies, are regulated by The Employment Agencies Act 1973 and Regulations made thereunder.  There was a licensing system until de-regulation in 1994.   They now have to meet minimum standards of conduct.  

An Employment Agency is defined as a business “carried on whether for profit or not of providing services for the purpose of finding workers employment with employers or of supplying employers with workers for employment by them”.  Though some agencies do both, the closest analogy to Temporary Employment Agencies is the latter - the supply to employers of workers for employment by them.  Except in specific instances, for example, the entertainment industry, photographic modelling and fashion, no fee may be charged to applicants for finding employment for them.  

Regulations exist to secure the proper conduct of employment agencies and to protect the interests of persons availing themselves of the service.  Non-compliance is a criminal offence.  For example, agencies are required to take such steps as are reasonably practicable to obtain as much information about a vacancy as is necessary for the purpose of selecting a suitable worker and to obtain from the worker as much information about qualifications and experience as is necessary for the purpose of determining employment for which he is suitable.  Disclosure of information is regulated.  When a worker has been placed and a fee paid by the employer, the agent is prohibited from offering that worker’s services elsewhere unless the present employer agrees.  On entering into a contract with the hirer the contractor with a worker who is to be supplied to a hirer, the agency must give the worker a statement containing full details of the terms and conditions of employment.  

Agencies are expressly subject to the Sex Discrimination Act and Race Relations Act.  It is unlawful to discriminate on grounds of sex or race in the terms on which the agency offers to provide any of its services by refusing or deliberately omitting to provide any of its services or in the way in which it does provide any of its services. 

The Commission for Racial Equality has a lengthy Code of Conduct relating to the business of agencies.  There is also protection against the refusal of employment on grounds relating to trade union membership - see the Trade Union and Labour Relations (Consolidation) Act 1992.  Agencies are subject to the general law of confidentiality.  A cause of action may lie on the part of an employer or an applicant if confidential information is divulged without consent.  A duty of care is owed to job applicants, breach of which could render an agency or business liable for damages in tort where it has acted negligently.  

2.
There are no specific requirements for establishing an employment agency save for the minimum standards to which I have referred.  If the business does not comply with these standards, the application of the Secretary of State can ask an Employment Tribunal to make an order prohibiting specified persons from carrying on employment agency businesses.  

3.
A company can, at any time, use the services of an employment agency.  There is general freedom to do this, though restrictions are imposed by the discrimination Acts.  For example, it is unlawful to ask for persons of a certain race. 

4.
The legal relationship between workers and the agencies has troubled English law for many years.  There is no definitive answer.  Indeed, ‘employment agency’ is a misleading term.  The business has workers on its books, and waits for approaches from clients.  It does not usually go and solicit a job for the worker.  It is not acting as his agent in this respect.  Further, the English law of Agency has no applicability.  That said, a typical contract between the worker and the agency may best highlight the problem.  

The agency has on its books a number of temporary workers (‘workers’) who are seeking employment with third parties (‘the client’).  There may well be a general agreement between the worker and the agency.  This usually exonerates the agency from an obligation to provide work for the worker, and provides that the worker is not bound to accept work if offered.  If no work is offered or if work is not accepted, there is no pay.  The worker may be on the books of other agencies. 

United Kingdom law has always laid great stress on mutuality of obligation in assessing whether an agreement amounts to a contract of employment.  Where there is no obligation to provide work and, more particularly, no obligation to accept work, Courts are most unlikely to construe this as a contract of employment.  Surprisingly, however, that remains to be decided at appellate level.  The Income & Corporation Taxes Act 1988 treats workers supplied by agencies as employees for income tax purposes - but that is a deeming provision and does not affect the use of the term ‘employee’ in other context. 

This general retainer can be contrasted with the single engagement.  The question is, not whether the casual worker is obliged to turn up for or do work but rather if he turns up for and does the work, does he do so under a contract of service or not?  Once an engagement has been accepted, what is the worker’s employment status?  The Court of Appeal held in McMeechan v Secretary of State for Employment [1997] IRLR 353 that the worker can be an employee of the agency in respect of each assignment actually undertaken.  Tribunals should have regard to the totality of the evidence in reaching a decision.  It may be that the standard terms and conditions are intended to apply both to the general engagement and the individual assignments.  Tribunals have to interpret the same conditions from a different perspective, according to whether they are being considered in the context of the general engagement or a single assignment.  Employment status with the Agency could arise even though the worker is required to act in accordance with the directions given by the client to whom he is assigned, if, for example, the agency retain the right to dismiss the worker.

In United Kingdom law this is significant because, of course, employment status carries rights under Employment Protection Acts.  If the worker were not an employee but self-employed, or the contract was regarded, as is more likely, sui generis, the worker would have no rights in English law other than those accorded by ordinary contract law, the  Discrimination Acts and limited rights in respect of health and safety.  Of course, if the worker is placed in an assignment which lasts a long time - examples running into years are not unknown in the UK - the worker will acquire Employment Protection rights against the agency - if he is employed by them as the Court of Appeal suggests - even if he is directed to work by the client. 

On that analysis, the worker has fewer rights than employees of the client to which he is assigned.  He is treated as a visitor on the business premises - his health and safety rights are therefore more limited. 

5.
In the circumstances outlined, responsibility for the worker remains upon the agency.  It is the agency who is responsible for the salary, for termination of contract, for social security.  The contracting business has responsibilities identified above for health and safety.      

